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It would be against the public interest to subject the parties’ last mile broadband
data transport facilities to any form of regulation at this time.... There are many
competitors, including the ILECs, that are actively developing broadband
transport services...The xDSL services that are currently being deployed by the
incumbent LECs alone constitute a significant and attractive commercial
alternative to the internet cable services that TCI and others offer...The] demand
to unbundle broadband transport will engender intrusive regulation of an
emerging new service that requires massive entrepreneurial investments and
whose marketplace success is far from assured...Forced unbundling with its
attendant regulatory uncertainty would likely slow down the investment in the
development of broadband last mile investment. Investing under the shadow of
uncertain regulatory rules in an innovative service exacerbates the already
substantial risks associated with that investment.*’

49. By a parity of reasoning, the ILECs argue persuasively for a similar freedom from
the obligation to share—and particularly at prices reflecting the FCC’s most-efficient firm
standard—and for rejecting also the FCC’s proffered condition of giving them that freedom if
only they will offer the service through fully-separated subsidiaries—which would force them

to sacrifice presumably substantial economies of scale or scope.

50. Consider the anomaly of expecting the incumbent local telephone companies to
incur these huge costs in competition with giants such as AT&T/TCI. Should their new
services lose that competition, they would have to absorb those costs: none of them could be
recovered in the FCC-dictated charges for their network elements, because an ideally-efficient
firm never fails! Should the new service succeed, the incumbent provider would be required to
make it available to would-be entrants on a wholesale basis at prices based on the efficient-firm

cost standard, giving them a free ride on its development and marketing efforts. Who would

“ Declaration of Professors Janusz A. Ordover and Robert W. Willig, attached to AT&T’s and TCI’s Joint Reply
to Comments and Joint Opposition to petitions to Deny or to Impose Conditions, In the Matter of Joint
Application of AT&T Corp. and Tele-Communications, Inc. for Transfer of Control to AT&T of Licenses and
Authorizations Held by TCI and its Affiliates or Subsidiaries, CS Docket No. 98-178, November 13, 1998.
Ordover and Willig make no effort to reconcile their compelling argument here that government restrictions can
stifle innovation incentives with their previous advocacy of TELRIC pricing for access to ILEC networks.
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undertake costly and risky innovations in the face of such a prospect of grossly asymmetrical

treatment of successes and failures?*!

51. Not only economic theory, but market developments support the proposition that
regulatory intervention is unnecessary and counterproductive for advanced telecommunications
services. The UNE Fact Report surveys the development of competition for advanced
broadband services—a story which has also been widely covered in the business and trade

press.*? The facts of the matter are:

e There are several technologies other than the ILEC networks for bringing advanced
services to customers. These include (1) cable television networks, e.g., cable
modems, (2) wireless broadband services, (3) satellite, and (4) electric utility

facilities

e The ILEC’s xDSL technology lags behind cable modems in bringing high speed
access to residential consumers and is expected to remain behind, as indicated in

Table 1.

“'It is not only in their effect on the incentives of the ILECs to undertake costly and risky investment in
modernizing their networks that the FCC’s sharing and network element pricing are likely to prove so harmful.
They could also severely impair the ability of the incumbents to finance such ventures, by sharply reducing their
internal cash flow: retained earnings are frequently the preferable means of financing such large-scale
investment projects. See Kenneth A. Froot, David S. Scharfstein and Jeremy C. Stein, A Framework for Risk
Management, HARVARD BUSINESS REVIEW, November-December, 1994, pp. 91-102. Steven Fazzari, R. Glenn
Hubbard and Bruce Petersen report that retained earnings constitute more than 70 percent of the source of funds
for corporate investment (p. 147, Table 1) and that on average firms reduce their capital expenditures by more
than 36 cents for each $1 reduction in cash flow (p. 167, Table 4). (Financing Constraints and Corporate
Investment, BROOKINGS PAPERS ON ECONOMIC ACTIVITY, No. 1, 1988, pp. 141-195.)

*2 For example, the front page of the April 28, 1999 New York Times describes high speed services for residential

customers, pointing out that cable modems have a head start over the DSL services provided over ILEC
networks.
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e The ILECs are not even ahead with respect to broadband services using xDSL
technology. According to the UNE Fact Report, CLECs such as Covad have been

faster to market than they.

In these circumstances, the imposition of unique handicaps on the ILECs would, quite simply,

be anticompetitive.
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Table 1: Alternative Residential Broadband Forecasts.

A. Source: Forrester

1998 2002
Volume Share Volume Share
(million) (million)
Cable Modems 0.7 97% 13.6 86%
XDSL 0.025 3% 2.2 14%
Total 0.725 100% 15.8 100%
B. Source: IDC
1998 2002
Volume Share Volume Share
(million) (million)
Cable Modems 0.63 97% 8.15 66%
XDSL 0.021 3% 423 34%
Total 0.651 100% 12.38 100%
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